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THE POWER OF THE STATES TO MAKE COMPACTS 

Recent noteworthy proposals 1 have been made concerning the con- 
clusion by the states of compacts among themselves and with foreign 
powers. Any adequate treatment of the subject must necessarily 
include an investigation of the legal problems involved as well as objec- 
tions from the standpoint of policy or expediency. Obstacles of a 
constitutional nature may be encountered, varying with the form of the 
particular agreement or compact; but such agreements are expressly 
authorized on certain conditions, and this discussion will be directed to 
objections that are deemed more vital and fundamental, having their 
bases in the very nature of our political organization. 

The federal Constitution provides that "no State shall enter into any 
treaty, alliance, or confederation;" 2 and that "no State shall, without 
the consent of Congress, .... enter into any agreement or compact with 
another State, or with a foreign power." 3 With respect to treaties, 

1 Report of the Committee on Inter-State Compacts to the National Conference 
of Commissioners on Uniform State Laws. May I, 1921. 
1 Art. I, sec. 10, clause 1. * Art. I, sec. 10, clause 3. 
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alliances, or confederations, the prohibition is absolute. The distinc- 
tion which the framers of the Constitution intended to draw between 
agreements unconditionally prohibited and those permitted with the 
consent of Congress is not apparent from the language of the Constitu- 
tion itself. Nor is aid to be derived from literature contemporary with 
the Constitutional Convention. There was little or no discussion of 
these two clauses while the Constitution was in the making, and the 
question has never been judicially determined. 4 Story maintained that 
the terms treaty, alliance, and confederation applied to treaties of a 
political character, such as "treaties of alliance for purposes of peace and 
war ; and treaties of confederation, in which the parties are leagued for 
mutual government, political co-operation, and the exercise of political 
sovereignty; and treaties of cession of sovereignty, or conferring 
internal political jurisdiction, or external political dependence, or 
general commercial privileges." The terms "agreement" and "com- 
pact" referred, in his opinion, to "private rights of sovereignty ; such as 
questions of boundary ; interests in land situate in the territory of each 
other ; and other internal regulations for the mutual comfort and conve- 
nience of states bordering on each other." 5 Vattel seems to have been 
of a substantially similar opinion concerning the general connotation of 
these terms, 6 although he did not consider them in connection with the 
American Constitution. It is with "agreement or compact" that we 
are chiefly concerned. 

There seems to be no constitutional objection to an agreement between 
two or more states concerning administrative problems with which they 
are confronted, provided congressional consent is obtained. Indeed 
many such agreements have been concluded, 7 the most recent being a 
compact between New York and New Jersey for the purpose of develop- 
ing their port facilities. 8 Some state courts have held that there are 
classes of agreements or compacts into which two or more states could 
enter without the consent of Congress. 9 It is difficult to reconcile the 
reasoning in those cases with the explicit language of the Constitution 
itself. The states are forbidden to "enter into any agreement or corn- 
's Story, Commentaries on the Constitution of the United States (5th ed. 1891) 
sec. 1402. 

5 2 Story, op. cit. sec. 1403. 

6 Vattel, The Law of Nations (1792) sees. 152, 153, 154, 206. 

' Bruce, The Compacts and Agreements of States With One Another and With 
Foreign Powers (1918) 2 Minn. L. Rev. 500, 515. 

8 Public Resolution — No. 17 — 67th Congress (S. J. Res. 88) approved August 23, 
1 921. 

'Fisher v. Steele (1887) 39 La. Ann. 447, 1 So. 882; Union Branch Ry. v. 
Tennessee & Georgia Ry. (1853) 14 Ga. 327; Dover v. Portsmouth Bridge Co. 
(1845) 17 N. H. 200. In these cases, the courts emphasized the fact that the 
agreements under consideration were non-political in character. See also Virginia 
v. Tennessee (1893) 148 U. S. 503, 13 Sup. Ct. 728; Notes (1922) 35 Harv. L. 
Rev. 322. 
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pact" without the consent of Congress. Since it is definitely settled 
that the congressional consent required by the Constitution may be 
express or implied, 10 it would have been more satisfactory to hold, in 
those cases, that the consent of Congress was implied from its silent 
acquiescence after the fact, and therefore that the compacts were valid. 
This seems to be the only way in which to harmonize these state deci- 
sions with the opinion of Chief Justice Taney in the leading case of 
Holmes v. Jennison, 11 wherein he declared that the validity of all com- 
pacts and agreements between the states and foreign countries is 
conditional upon the assent of Congress. The Constitution makes no 
distinction between inter-state agreements and agreements between the 
states and foreign governments, and hence any agreement or compact, 
not a treaty, alliance, or confederation would be valid, provided it is 
approved by Congress. 12 Assuming, therefore, the absence of any 
constitutional objection to the formation of inter-state compacts and 
compacts between the individual states and foreign countries, is there 
any reason why such compacts should not be entered into ? 13 

10 Virginia v. Tennessee, supra note 9; Wharton v. Wise (1894) 153 U. S. 155, 
14 Sup. Ct. 783. 

11 (1840, U. S.) 14 Pet. 540. The court was equally divided, Chief Justice Taney 
and Justices McLean, Story, and Wayne being of the opinion that no agreement 
without congressional consent would be valid. The precise point involved was 
whether a state could enter into extradition arrangements with foreign states 
without consent of Congress. The opinion of Chief Justice Taney was later 
approved in United States v. Rauscher (1886) 119 U. S. 407, 414, 7 Sup. Ct. 234, 
237. For a similar view, see Story, op. cit. sec. 1403. 

" Green v. Biddle (1823, U. S.) 8 Wheat. 1; Poole v. Fleeger (1837, U. S.) 
11 Pet. 185; Wharton v. Wise, supra note 10; Crandall, Treaties (2d ed. 1916) 
sec. 69; Barnett, International Agreements, Without the Advice and Consent of 
the Senate (1905) 15 Yale Law Journal, 18. 

13 The Committee on Inter-State Compacts seems to regard as especially desirable 
the formation between the states and foreign countries of agreements concerning 
uniform commercial laws, as, for example, the law of warehouse receipts. It 
could hardly be dogmatically asserted that such agreements would not be "treaties" 
within the meaning of that term as it is used in the clause of the Constitution 
absolutely forbidding the states to enter into treaties, alliances, or confederations. 
The term "treaty" seems incapable of exact definition. Mr. Justice Field declared 
in Geofroy v. Riggs (1890) 133 U. S. 258, 267, 10 Sup. Ct. 295, 297, that the 
United States could enter into a treaty "touching any matter which is properly the 
subject of negotiation with a foreign country." Applying this test to the subjects 
concerning which it is proposed that the states conclude agreements with foreign 
powers, it might be argued that the states would be precluded from making 
agreements covering such of those subjects as are within the jurisdiction of the 
Federal Government through its treaty-making power. Once that power is 
admitted to cover a particular field, it would seem to follow that the states are 
wholly excluded therefrom. See Baldwin v. Franks (1887) 120 U. S. 678, 682, 7 
Sup. Ct. 656, 657. 

Hence even if Congress gave the blanket authority desired, a constitutional 
objection might still remain to prevent the exercise of the power. But some 
agreements are not to be classed as treaties and the courts would probably be 
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From the standpoint of policy there is obviously a vast difference 
between interstate compacts and compacts between individual states and 
foreign powers. Where compacts among the states would serve any 
useful purpose, 14 it is believed that no serious objection could be urged 
against them. The only question would be whether an inter-state agree- 
ment offered the best solution of a particular problem, the answer 
depending upon the special circumstances. One may reasonably doubt 
whether, in most cases, the inter-state compact would accomplish the 
desired end more satisfactorily than uniform legislative enactments 
passed as a result of an investigation conducted by commissioners 
appointed by the states concerned. Irrespective of any advantages or 
disadvantages that may result from compacts among the states, how- 
ever, it is believed that there are fatal objections to any system of com- 
pacts or agreements between the individual states and foreign powers. 

Of this latter class of agreements, history furnishes no example, and 
one may express surprise at the enthusiasm with which they have 
recently been advocated as the only solution of many of our foreign 
problems. 15 The absence of agreements between individual states of 

reluctant to declare an agreement, denominated by Congress as a compact, to be a 
"treaty" and thus unconstitutional. Both points of view are perhaps plausible, 
but it is evident that the practical difficulty of inducing Congress to consent to 
agreements of real importance renders discussion of their constitutionality rather 
academic. 

No state has ever yet attempted to share the federal prerogative, and when the 
interests of a considerable part of the country call for agreements with a foreign 
power covering a certain subject, that subject would seem to come within the field 
restricted to the central government. The tendency of the courts to construe 
broadly the federal treaty-making power seems to strengthen this view. See 
Notes (1919) 33 Harv. L. Rev. 281; Comments (1920) 29 Yale Law Journal, 
445; Missouri v. Holland (1920) 252 U. S. 416, 40 Sup. Ct 382. No treaty has 
ever been declared unconstitutional by any court, state or federal. 

" See the remarks of Professor Ernst Freund at p. 61 of the Report, supra 
note 1. 

15 On pages 27 and 28 of the Report, supra note 1, it is asserted that : ". . . . it 
is therefore absolutely necessary, for the future international self-respect of this 
country, that this power (of the states to make compacts with foreign powers) 
should be promptly exercised by the leading commercial States of the United 
States." The accuracy of this statement may be questioned. It is submitted that 
the treaty-making power of the United States is open to a much broader and more 
effective use than appears to be supposed, and that it is altogether adequate to 
enable this country to "share in world legislation" to such an extent as is desir- 
able. See 5 Moore, International Law Digest (1906) sec. 736; 2 Hyde, Inter- 
national Law (1922) sees. 495-502. Concerning the scope of the federal power 
to make treaties, the United States Supreme Court has said: "That the treaty 
power extends to all proper subjects of negotiation between our government and 

the governments of other nations, is clear The treaty power, as expressed 

in the Constitution, is in terms unlimited except by those restraints which are found 
in that instrument against the action of the government or of its departments, 
and those arising from the nature of the government itself and of that of the 
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the Union and foreign countries is attributable, not to ignorance of the 
terms of the Constitution, but to a profound conviction of public policy. 
At one time there existed conceptions of state rights which inevitably 
resulted in an attempt to dissolve the Union; but even during that 
period, when the states were perhaps more jealous of their own rights 
than at any other time, we find no example of their entering the field of 
foreign affairs. One may venture the opinion, therefore, that if this 
clause of the Constitution were to be reformulated today, the phrase 
"or with a foreign power" would be omitted entirely. The real reason 
why we have not had compacts between the individual states and foreign 
countries in the past is that such an expedient has been deemed 
inherently subversive of our national unity, and inevitably productive of 
an impression of paramount state right and of national inadequacy in 
foreign affairs. In the conduct of foreign relations, national unity, both 
in appearance and in reality, is a prime requisite. The inevitable result 
of allowing the states to enter into conventional relations with foreign 
powers would be the ultimate destruction of our national unity, both 
real and apparent, and this proposal, therefore, irrespective of any merits 
which, upon a superficial investigation, it may appear to have, should be 
discarded as tending to subvert that great principle. 

IMPUTED NEGLIGENCE 

The recent evolution of the doctrine of "imputed negligence" has 
been a continuous struggle 1 by the courts to free themselves from a legal 
anomaly which has in its favor hardly more than a respectable group of 
seemingly important decisions. 

Where an injured plaintiff guilty of contributory negligence sues 
a defendant whose negligence helped to cause the injury to the plaintiff, 
two conflicting lines of reasoning exist for permitting or denying a 
recovery. (1) It is urged that the plaintiff should not be allowed to 
recover because he should not benefit by his own wrong, and that the 
public interest requires the prevention of carelessness by leaving each 
negligent person to suffer the full extent of the harm resulting to him. 

States. It would not be contended that it extends so far as to authorize what the 
Constitution forbids, or a change in the character of the government or in that of 
one of the States, or a cession of any portion of the territory of the latter, without 

its consent But with these exceptions, it is not perceived that there is any 

limit to the questions which can be adjusted touching any matter which is properly 
the subject of negotiation with a foreign country." Geofroy v. Riggs, supra 
note 13. It seems clear, therefore, that any matter concerning which concerted 
action between a number of the states and a foreign country is admitted to be 
desirable would be a proper subject of negotiation with a foreign power and hence 
within the treaty-making power of the federal government 

1 Wisconsin, the first American state to adopt the doctrine of imputing the 
negligence of a driver to a passenger [Predeaux v. Mineral Point (1878) 43 Wis. 
513], is one of the latest states to reject it. Reiter v. Grober (1921) 173 Wis. 493, 
181 N. W. 739. See Notes (1921) 19 Mich. L. Rev. 858. 



